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The United States Supreme 
Court has rejected a bid by 
the city of Cleveland to 

appeal rulings by the Supreme 
Court of Ohio involving two 
National Football League players, 
including a landmark decision 
expected to have a signif icant 
impact on how other professional 
athletes visiting Cleveland are 
taxed.

The state’s Supreme Court ruled 
in April 2015 that Cleveland’s 
method of imposing its two per cent 
municipal tax on athletes’ earnings 
based on games played was uncon-
stitutional in the case involving 
Hunter Hillenmeyer, a former line-
backer for the Chicago Bears. The 
Court ruled that the city could only 
tax based on the more commonly 
accepted duty-days method.

“Cleveland’s games-played 
method imposes an extraterritorial 
tax in violation of due process, 
because it foreseeably imposes 
Cleveland income tax on compen-
sation earned while Hillenmeyer 
was working outside Cleveland,” 
the Supreme Court of Ohio ruled 
in Hillenmeyer v. Cleveland Board 
of Rev., [Slip Opinion No. 2015-
Ohio-1623].

Hillenmeyer and the Bears 
played one pre-season or regular 
season game in Cleveland against 
the Browns in each of 2004, 2005 
and 2006. NFL teams generally 
play four pre-season games before 
their 16 game regular schedules, so 
the city charged Hillenmeyer muni-
cipal tax based on a proportion of 
one-twentieth, or five per cent of 
his total salary.

“We hold that Cleveland’s use of 
the games-played method violates 
due process as applied to NFL 
players such as Hillenmeyer. Under 
the duty-days method, which pro-
vides due process and satisf ies 
Cleveland’s municipal-income-tax 
ordinance, Hillenmeyer is entitled 
to a partial refund of the tax paid,” 
the decision also said.

A standard of review in deter-
mining whether a statute or regula-
tion is unconstitutional is very high, 
said Deborah Geier, a professor of 
law at the Cleveland-Marshall Col-
lege of Law in Cleveland.  

“One of the more common situ-
ations in which the Supreme Court 
will agree to review a case is when 
there is a conflict among jurisdic-
tions, and that’s not the case here,” 
added Geier, who noted that 
Cleveland’s games-played method 
differed from the vast majority, if 
not all other U.S. cities that tax 
professional athletes and others 
based on duty-days.

“I do think Cleveland over-
reached, and in particular, that this 
illustrates a problem when we 
don’t have a uniform method 
among various taxing jurisdictions 
to tax the same slice of income,” 
she explained. 

Duty-days for professional ath-
letes are generally recognized in the 
player’s employment contract as 
including training camp, along with 
pre-season and regular season 

games, but not the playoffs, which 
only some teams qualify for.

In the Hillenmeyer case, there 
were 157 work days in 2004, 165 
days in 2005 and 168 days in 2006. 
His affidavit said that in each of 
those years the Bears travelled to 
Cleveland, they did so the day 
before the game, and left right after 
the game — thus the team was in 
that city for two days.

Consequently, instead of char-
ging tax at two per cent, Cleveland 
should have allocated approxi-
mately 1.27 per cent (2 days present 
divided by 157 duty-days) of 
Hillenmeyer’s income in 2004, 1.21 
per cent (2/165) of his income in 
2005, and 1.19 per cent (2/168) in 
2006.

The other decision by the 
Supreme Court of Ohio involved 
Jeff Saturday, a former centre for 
the Indianapolis Colts who played 

on the 2008 team that went to 
Cleveland to play a regular season 
game. However, Saturday did not 
travel with the Colts due to an 
injury. He stayed behind in Indian-
apolis for physical rehabilitation as 
the team asked him to. 

Cleveland charged Saturday 
with municipal tax on one-twen-
tieth of his 2008 salary based on the 
games-played method. In this 

instance, though, the Supreme 
Court ruled that Cleveland could 
not tax Saturday at all, in accord-
ance with Saturday’s assertion that 
the city could not impose a tax on 
the income of a non-resident who 
did not work there.

“We hold that Cleveland lacked 
authority under its city ordinance 
and its regulations to impose a tax 
on Saturday’s income, given that 
none of the services for which he 
was compensated were performed 
in Cleveland during 2008,” the 
Court ruled in Saturday v. Cleve-
land Bd. Of Rev., [142 Ohio St.3d 
528, 2015-Ohio-1625].

“We are pleased to see the 
Supreme Court decision denying 
cert on these cases,” said Stephen 
Kidder, a partner at the law firm of 
Hemenway & Barnes LLP in 
Boston, which represented both 
Hillenmeyer and Saturday. “This 
has been a seven year process, and 
we’re gratif ied that it is f inally 
resolved,” he added.

“The city of Cleveland will 
abide the court’s decision and obey 
the law,” said Dan Williams, the 
city’s media relations director.

Geier said the Saturday decision 
was far less important than that of 
Hillenmeyer because the latter was 
a constitutionally-based precedent-
setting matter. 

The U.S. Supreme Court did not 
provide any reasoning for its deci-
sion to deny certiorari.

Geier noted that until the end of 
2015, there was a 12-day exception 
rule that applied to certain non-resi-
dents who work in Ohio municipal-
ities, including Cleveland, under 
which they cannot be taxed. 

“For example if a CEO comes to 
Cleveland and closes a deal and 
spends only a week here, Cleveland 
cannot tax any portion of the CEO’s 
wages for that year, even though 
some of it was earned in Cleveland, 
because they didn’t spend at least 
12 days here,” she said. 

The minimum number of days 
under this exception increased to 20 
on January 1, 2016 as a result of 

new legislation. But there is no 
period deemed too minor to merit 
consideration for professional ath-
letes or entertainers, either under 
the old rule or the new rule, said 
Geier.

The implications for other NFL, 
NBA and major league baseball 
players who come to Cleveland to 
play the Browns, Cavaliers and 
Indians, respectively, is that Cleve-
land is going to have to issue new 
municipal regulations that incor-
porate the duty-days method of tax-
ation, instead of the games played 
method, said Geier.

“And for any year that’s still 
open under the statute of limitations 
— generally three years, they’re 
going to be able to file amended 
returns and get a refund of excess 
tax paid,” she added.

The city of Cleveland has esti-
mated, conservatively, that it will 

lose an aggregate of $1 million 
annually from all professional 
sports teams as a result of changing 
from a ‘game days’ to a ‘duty-days’ 
taxation approach. 

Jason Kingston, a principal with 
accounting f irm DSK LLP in 
Kitchener, Ont., said Canadian pro-
fessional athletes who reside in 
Canada face a much simpler tax 
system with respect to income 

earned in Canada. There are no 
municipal income taxes and tax 
returns are calculated based on the 
province of  res idence as  a t 
December 31 of that taxation year.

“So if a player plays on a 
Toronto team and resides in 
Toronto, then all of their income at 
the end of the day is taxed in 
Ontario. It doesn’t matter that 
they’ve played games in B.C. or 
Quebec,” said Kingston.

However, when a Canadian resi-
dent playing for a team such as the 
Toronto Maple Leafs crosses the 
border to play in a U.S. jurisdiction, 
the situation can be much more 
complicated, depending on the tax-
ation rules in each U.S. state.

Article 16 of the Canada-U.S. 
Tax Treaty says the local country 
can usually tax foreign athletes, 
even if they would normally be 
exempt under other provisions of 
the treaty. However, an exception is 
made for players in a league such as 
the National Hockey League, NBA, 
or major league baseball, where 
teams are based in both Canada and 
the U.S. These players are exempt 
from tax in the local country.

Complicating matters even 
more, the individual states are not 
signatories to that treaty. So while 
some states like New York follow 
the federal rules and won’t charge 
tax, and jurisdictions like Florida 
don’t have a state income tax, other 
states like California will collect 
tax based on duty-days, said Kevyn 
Nightingale, a tax partner with 
MNP LLP in Toronto.

“As a practical matter, most 
Americans who work in more than 
one jurisdiction don’t file the other 
jurisdictions’ tax returns just 
because it would be too complex, 
too difficult. The states don’t chase 
most individuals because the dol-
lars involved don’t warrant the 
effort. When you’re talking about 
athletes, the dollars involved are big 
enough and the individuals are 
easily identifiable enough that as a 
revenue authority, you can go after 
them,” Nightingale added.

Things get even more complex 
for American residents and citizens 
playing for a Canadian team. They 
need to file a separate tax return for 
the state they live in if that state has 
tax. And often municipal and/or 
county income taxes need to be 
filed as well. Moreover, the U.S. is 
unique because it applies tax to the 
worldwide income of somebody 
living outside the U.S. in the same 
manner as it applies to Americans 
living inside the country, said 
Nightingale.

“That means Canada is going to 
tax him only on his Canadian duty 
days. The U.S. is going to tax him 
on his worldwide income, and that 
includes what Canada taxes him 
on. Wherever those duty days were, 
that country gets to tax those duty 
days first, and the other country 
has to offer a foreign tax credit,” 
added Nightingale, who explained 
that the calculation tends to be 
complex, based first on source of 
income, then residency, and then 
citizenship. 
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